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P R O C E E D I N G S1

1:47 p.m.2

CHAIRPERSON GRIFFIS:  Good afternoon,3

ladies and gentlemen, let me call to order our4

public hearing on the 7th of February 2006.  My name5

is Geoff Griffis, I'm Chairman.  And this is, of6

course, the District of Columbia Board of Zoning7

Adjustment. 8

With me today is the Vice Chair, Ms.9

Miller and Mr. Etherly.  Representing the National10

Capital Planning Commission is Mr. Mann and we are11

anticipating shortly the Zoning Commissioner, Mr.12

Jeffries, who will join us.13

Copies of the hearing agenda are14

available for you.  They are located where you enter15

into the hearing room.  You can pick one up and see16

where you are on the chronology of our schedule.  I17

appreciate everyone's patience.  We're getting a18

little bit late start today, but we will make up19

time as we proceed and I anticipate getting through20

the entire schedule this afternoon in a very timely21

manner.22

There's some very important things for23

your understanding in my opening remarks, but I will24

try and get through them as quickly as possible.25
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First of all, everyone present should be1

aware that we are recording all proceedings and we2

are doing that today in one fashion and that is3

we're making the official recordation by the court4

reporter sitting to my right.  The official5

transcript, of course, will be part of the official6

record.7

Eventually, once the renovations are8

totally complete and the new hearing room in which9

you are sitting, we will also be transmitting live10

on the website.  However, that is not up and running11

yet, but we do anticipate that shortly.12

So attendant to the recordation of the13

public hearing, I ask several things.  First of all,14

I would have everyone fill out witness cards, two15

witness cards prior to coming forward to give16

testimony and to the Board.  There should be some on17

the table you entered into the room.  Also, the18

table in front of us.  Those two cards go to the19

court reporter.  Then when you are going to address20

the Board, I would ask that you just state your name21

and address for the record.  It should be understood22

that anything that needs to be in the record, needs23

to be stated into a microphone.  Any sort of24

comments out in the hearing room, obviously, won't25
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be part of the official record and therefore will1

necessarily be deliberated on in our proceedings.2

The order of procedure for special3

exceptions and variances is as follows.  First, we4

will hear from the Applicant, their case5

presentation.  Secondly, we will hear any Government6

reports attendant to the application.  Third, we'll7

hear from the ANC within which the property is8

located.  Fourth would be persons or parties in9

support of an application.  Fifth, persons or10

parties in opposition to an application.  Sixth,11

finally, we give the opportunity to the Applicant to12

present rebuttal testimony or conclusions or any13

sort of summations.14

Cross examination of witnesses in our15

proceedings is allowed by the Applicant and parties16

in a case.  We will establish parties, if there is a17

request for parties in each application.  And the18

ANC within which the property is located is19

automatically a party in the case.  These are the20

elements and people that can, in fact, conduct cross21

examination.22

It should be known that the Sunshine Act23

requires that all our proceedings be held in the24

open and before the public.  This Board does enter25
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both during or after a hearing on a case, enters1

into Executive Sessions for purposes of deliberating2

on the record or just reviewing the record.  These3

are in accordance with the Sunshine Act.  It is also4

in accordance with our rules, regulations and5

procedures.6

It should be well understood that when7

we finish a hearing on a case, the record is closed,8

meaning that everything that you want or everything9

that we will be deliberating on should be in the10

record at that point.  The Board sometimes, if11

needed, requires additional information to be12

submitted, and we will be very specific if13

additional information is requested, what that is14

and when it should be submitted into the record.15

After that or after any information like16

that would be requested and received, the record17

would then be finally closed and no other18

information is accepted into the record.19

Let me ask that everyone turn off their20

cell phones and beepers at this time so we don't21

have a disruption of any of the proceedings, and I22

would also say a very good afternoon to Ms. Bailey23

on my far left with the Office of Zoning; Mr. Moy,24

who will join us shortly, also with the Office of25
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Zoning and Ms. Monroe, representing the Office of1

Attorney General is with us.2

At this time then -- I would ask that3

anyone thinking or preparing to provide testimony4

before the Board, if you would please stand and give5

your attention to Ms. Bailey.  She's going to swear6

you in.7

MS. BAILEY:  Please raise your right8

hand.  Do you solemnly swear or affirm that the9

testimony that you will be giving today will be the10

truth, the whole truth and nothing but the truth?11

(The witnesses were sworn.)12

CHAIRPERSON GRIFFIS:  Excellent.  Thank13

you, very much, everyone.  With that we can move on14

to preliminary matters.  Preliminary matters are15

those which relate to whether a case will or should16

be heard today, requests for postponements,17

withdrawals, whether proper and adequate notice has18

been provided.  These are elements of preliminary19

matters for the Board's attention.  If you have a20

preliminary matter that you think the Board should21

look at now, meaning if you have a belief that a22

case that is on the schedule should not proceed, you23

can come forward and have a seat at the time in24

front of us as an indication of having a preliminary25
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matter.  1

Ms. Bailey, I'd ask if you're aware of2

any preliminary matters for the Board's attention?3

MS. BAILEY:  Mr. Chairman, Members of4

the Board, good afternoon.  There is a preliminary5

matter and it has to do with Application 17421 of6

3407 Connecticut Avenue, LLC, Branch Banking and7

Trust Company.  That application was withdrawn, Mr.8

Chairman.9

CHAIRPERSON GRIFFIS:  Excellent.  Thank10

you, then no official acts from the Board is11

required.  12

Is that correct?13

MS. BAILEY:  Yes sir.14

CHAIRPERSON GRIFFIS:  Very well.  Not15

seeing any other indication of a preliminary matter,16

why don't we call the first case of the afternoon?17

MS. BAILEY:  Application No. 17423 of18

Carl M. Sara, pursuant to 11 DCMR 3104.1, for a19

special exception to construct an awning over an20

existing rear porch under section 223, not meeting21

the lot occupancy requirements, section 402, the22

rear yard requirements, section 404, and the open23

court requirements, section 406.  The property is24

located in the Dupont Circle Overlay District and25
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it's also zoned R-5-B.  And it's located at 18081

Riggs Place, N.W., Square 133, Lot 814.2

CHAIRPERSON GRIFFIS:  Excellent, thank3

you very much, Ms. Bailey.  A very good afternoon to4

you, sir.  I would have you turn on your microphone. 5

There's a button on the base of that and a light6

will come on.  If you would just state your name and7

address for the record?8

MR. SARA:  Carl M. Sara, 1808 Riggs9

Place, N.W., Washington, D.C.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much.  And we have in receipt to your12

entire filings and I must say it's absolutely13

complete, this is, of course, Section 223 request14

for special exception and would ask if you wanted to15

stand on the record or if you had a short opening16

statement that you wanted to make, but none, I think17

is required at this time.18

MR. SARA:  Yes, I stand on the record. 19

The application that was filed in August has not20

changed.21

CHAIRPERSON GRIFFIS:  Excellent.  Thank22

you very much.  I do appreciate it.  Are there any23

initial questions from the Board or the Applicant at24

this time?  Not noting any, I'll restate the fact25
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that it's for such a small application and Section1

223 is an excellent part of our regulation that2

allows such as this, but it's an excellent filing in3

terms of its completeness and also its organization. 4

If there's nothing further then from the5

Board or questions, let's move on to the Office of6

Planning.  And I say a very good afternoon to you,7

sir.  Both of you, I must say and we will hear your8

report and if you would like to state on the record,9

Exhibit 24, of course, is in the record.10

MR. MORDFIN:  Mr. Chairman, I'd like to11

introduce to you, Mr. Stephen Rice.  He's a12

developmental specialist with the Office of13

Planning.14

CHAIRPERSON GRIFFIS:  Excellent.15

MR. MORDFIN:  He has this case.  And16

welcome, Mr. Rice.  It's a pleasure to have you17

here, your first time in front of the Board.  We18

won't be too rough on you, but tell us what you want19

to say.20

MR. RICE:  Good afternoon.  My name is21

Stephen Rice.  The Office of Planning has determined22

that the Application 17423 is in compliance with the23

provisions of Section 223.  The proposed addition24

will extend only six feet from the existing rear25
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wall of the house, which is virtually unseen from1

the inside of all abutting properties.2

Clear, tempered glass and narrow steel3

material will be used in construction to reduce4

light interference.  Therefore, the addition will5

have a minimal impact on the lighting and air6

availability of neighboring properties.7

Neighbors both to the upper and lower8

units of 1810, which are west of the property, have9

reviewed the Applicant's plans and provided letters10

expressing no disagreement with the plans.  The11

proposed addition will be constructed only over the12

existing porch walkway essentially serving as a13

shading for the porch that's already there.14

Therefore, the privacy of use and15

enjoyment of neighboring properties will not be16

further compromised.17

The design of the proposed addition has18

been developed in consultation with adjacent19

property owners and the ANC to ensure the character,20

scale and pattern is consistent with the surrounding21

community.22

The addition is at the rear of the house23

and will not be visible from Riggs Road which is24

north of the property.25
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Neighboring properties will surround it1

from the east and west and the Government of Russian2

Federation property which completely bounds the site3

to the south making the addition practically4

unnoticeable from any street, alley or other public5

way.6

The Office of Planning concludes that7

the Applicant has met the burden of proof pursuant8

to Section 223 of the zoning regulations and9

recommends approval for the addition.  Thank you.10

CHAIRPERSON GRIFFIS:  Excellent.  Thank11

you very much, Mr. Rice.  We appreciate and that's12

an excellent analysis and graphics and your13

utilization of them are particularly helpful in14

making the full understanding.  223 requirements, of15

course, go into how it's viewed and what other kinds16

of impact, light, air, the adjacent use, privacy of17

the adjacent properties, I think it was, incredibly18

assisting our own analysis of this.  Does the19

Applicant have any cross examination questions of20

the Office of Planning?  None indeed.21

Any questions from the Board for the22

Office of Planning?  Not noting any burning23

questions, we'll welcome Mr. Jeffries with us and24

move ahead.25
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I don't have any other Government1

reports attendant to the application.  I would note2

that it is in the Dupont Circle Historic District3

and we do have correspondence from HPRB or we do4

not, actually.  Do we?  I haven't seen any.5

Have you gone through HPRB -- you will6

be going through Preservation, is that correct, or7

is it at staff level?8

MR. SARA:  The initial application when9

filed for permit was reviewed by Historical and they10

did sign off on the application.11

CHAIRPERSON GRIFFIS:  Indeed, so you're12

not anticipating having a public meeting by any13

means and it was delegated to the staff level as I14

would imagine it should be.  Very well.  Not noting15

any other aspects, we can go to the ANC.  16

Is ANC 2-B represented for this17

application today?  I would note that Exhibit 23 --18

thank you -- is in support of the application.  Any19

comments on that from Board Members?  Not noting any20

additional comments in the ANC request, let me ask21

if there's anyone present, persons present in22

Application 17423 in support of the application that23

would like to provide testimony at this time?  24

Persons in opposition to the application25
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to provide testimony?  Yes sir.  Opposition?1

MR. GUPTA:  Yes.2

CHAIRPERSON GRIFFIS:  Please come3

forward. 4

MR. GUPTA:  My name is Mukul Gupta.  And5

I live in 1806 Riggs Place, N.W., Apartment 1 in the6

property to the east of 1808 Riggs Place.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. GUPTA:  As Mr. Rice mentioned, the9

approval is there from the 1810 neighbors which are10

on the west side, but the awning is really going to11

be more towards the east side which is adjacent to12

our property.  And I mean I believe it spoils the13

architectural integrity of the five or six small14

townhouses, rowhouses that we have and they have a15

straight back.  There's no awnings in the back, so16

it's like everybody has this free, open area.  From17

where our property starts, 1806, there is a building18

in the back, so the back side of our property is19

covered, but so the back side of our back yard is20

covered, whereas the back side of 1808 is not21

covered, so our back yard is already covered on one22

side and having an awning on the left side, I23

believe, really obstructs the view from our24

property.25
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CHAIRPERSON GRIFFIS:  Okay, give me your1

address again?2

MR. GUPTA:  1806 Riggs Place.3

CHAIRPERSON GRIFFIS:  Okay, so you're4

the white structure adjacent?  Is it white on the5

back, the color of your house?6

MR. GUPTA:  Yes, that's correct.7

CHAIRPERSON GRIFFIS:  Okay.  And if I8

understand your testimony correctly, this would one,9

not be in character with the architectural elements10

in the rear of these buildings, and two, you think11

it would obstruct the light and air?12

MR. GUPTA:  Yes, because our back yard,13

we have a building in the back and if you notice,14

the awning, it's on the east side.  It's directly15

adjacent to where our entrance is, so --16

CHAIRPERSON GRIFFIS:  I don't17

understand.  What building do you already have in18

back?  What does that mean?19

MR. GUPTA:  So in the back of the back20

yard, there's this huge commercial building, so our21

backyard is not -- doesn't have a clear, open view22

on the back side.23

CHAIRPERSON GRIFFIS:  Oh, I see.24

MR. GUPTA:  Whereas 1808 does, so it's25
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open on three sides.  Our place is just open on two1

sides in the back.2

CHAIRPERSON GRIFFIS:  And you think that3

this would enclose it?4

MR. GUPTA:  Yes.5

CHAIRPERSON GRIFFIS:  Okay.  6

VICE-CHAIR MILLER:  I just want to7

follow up on this so I get the picture.  When you're8

in the back of your yard, you're facing -- there's a9

commercial building, so you don't have an open view10

that way?11

MR. GUPTA:  Yes.12

VICE-CHAIR MILLER:  Okay, now and this13

property at issue here, if they put the awning in,14

you're saying that's going to block your open view15

one way?16

MR. GUPTA:  Another way.17

VICE-CHAIR MILLER:  Another way.  How18

about on the other side, do you have an open view19

the other way?20

MR. GUPTA:  Yes.  There's a fence, and21

yes.22

VICE-CHAIR MILLER:  Okay.  So you're not23

going to be totally enclosed by three sides, is that24

right?25
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MR. GUPTA:  But that's the side -- the1

side towards 1808, that's really the one where we2

actually have a view, like the other side, it's like3

a corridor.  Like the view I have really is like a4

corridor of buildings as opposed to an open space,5

whereas on the 1808 side, we have a view which is6

much more open because there's no -- it's like this7

big building in the back, stops at our property, so8

it doesn't go over -- so I have -- so we have like9

this view as well over there.10

CHAIRPERSON GRIFFIS:  We're11

understanding that your view is impeded if this was12

to be built?13

MR. GUPTA:  I'm sorry?14

CHAIRPERSON GRIFFIS:  What's the view15

that -- where are you that you are concerned with16

your view being impeded by this canopy?  I mean is17

it walking about the back door?  Is it the second18

floor?  19

MR. GUPTA:  Walking about the back door.20

CHAIRPERSON GRIFFIS:  I guess that's21

what I don't understand because this is going to be22

above the door.  It's open on all sides, except the23

top.  My understanding is the materials used are24

actually transparent or at least allowing light to25
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come through.1

I guess I'm not following you on what is2

going to be impacted.3

MR. GUPTA:  It's still an obstructed4

view, even though it's glass.  There's still going5

to be an obstructed view.  Like we have small6

backyards, so to the extent we have anything7

additional which is like on top of -- it's not on8

top of a head, but it's like something which gives9

the feeling of being -- it's kind of like if you had10

these five row houses in the back and one of those11

shutters are up, it just gives a feeling of like --12

it gives a feeling of being blocked off.13

CHAIRPERSON GRIFFIS:  What happens if14

you had a picnic table and a nice Campari umbrella15

over it and sat for some shade.16

MR. GUPTA:  That's temporary, so that17

works.  It doesn't stay up all the time.18

CHAIRPERSON GRIFFIS:  Mr. Jeffries?19

COMMISSIONER JEFFRIES:  So you get20

southern exposure in the back?  Is your issue also21

light as well as obstruction?22

MR. GUPTA:  That's right.23

COMMISSIONER JEFFRIES:  So you get24

southern exposure in the back, so you get lots of25
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light back there?1

MR. GUPTA:  We do get it, there are2

times during the day, yes, we do.3

COMMISSIONER JEFFRIES:  About what time?4

MR. GUPTA:  I would say around the5

afternoon, I can't give you an exact time.  My wife6

stays at home with the baby, so she is probably the7

one who knows.8

COMMISSIONER JEFFRIES:  Given all the9

light, southern exposure is pretty direct and pretty10

intense.11

MR. GUPTA:  But on the southern side, we12

have a huge building at the back.13

COMMISSIONER JEFFRIES:  Okay, so that's14

blocking you?15

MR. GUPTA:  That's blocked, so the only16

time --17

COMMISSIONER JEFFRIES:  So you just get,18

okay.19

MR. GUPTA:  So the only way we get the20

sunlight from really is from the corner, so that's21

really where the light comes in from.22

COMMISSIONER JEFFRIES:  Okay.23

MR. GUPTA:  So with this thing, it's24

going to block that.25
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CHAIRPERSON GRIFFIS:  Anything else? 1

Any other questions?2

VICE-CHAIR MILLER:  I just want to3

clarify because I think that this awning may block4

or not block in different ways, depending where you5

are.  It seems to me it would be above you when you6

come out on the back?  So are you saying when you7

would be looking up it would block your view?8

MR. GUPTA:  I would say yes, just when9

walking out, yes, because it will be resting on10

something, so there will be something blocking my11

view when I come out of the back yard.  As Mr.12

Jeffries mentioned, that's also the area from which13

-- where the sunlight really comes in, into our14

house.  That's the only corner from which our15

sunlight really comes in the house.16

COMMISSIONER JEFFRIES:  What about if17

you were on the second floor.  If you're looking out18

that window, second floor, that awning would also19

block some of your view?20

MR. GUPTA:  We don't have the second21

floor, so we live on --22

COMMISSIONER JEFFRIES:  Oh, so you're23

just on the first floor?24

MR. GUPTA:  That's right.25
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COMMISSIONER JEFFRIES:  I'm sorry. 1

Okay.  2

CHAIRPERSON GRIFFIS:  Anything else? 3

Any other questions of the Board?4

Thank you very much. Mr. Gutpa.  5

Applicant, before you go, any cross6

examination, any questions?7

MR. SARA:  No cross.8

CHAIRPERSON GRIFFIS:  No cross.  Very9

well, thank you.  Appreciate you coming down and10

providing that important testimony for us.11

Let's move ahead then.  Is there anyone12

else present to provide testimony, persons present,13

either in support or in opposition to 17423?  Not14

noting any other persons to provide testimony, let's15

move ahead then to any closing remarks that the16

Applicant might have.17

MR. SARA:  Thank you, Mr. Chairman and18

Board.  We did some pretty precise calculations on19

air and light because we wanted to be sensitive to20

Mr. Gupta's needs and we also had the ANC21

Commissioner come out, Mr. Meehan, personally,22

during the daylight to view the situation and look23

at the aspect ratios of the awning and its placement24

and its depth and so on with due consideration to25
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views by the neighbors and that kind of thing.1

The light reduction associated with the2

awning itself, due to the structure is .67 percent. 3

It is not even 1 percent of the light falling on my4

backyard.  The horizontal and vertical -- I'm sorry,5

the horizontal and depth swept areas associated with6

air movement are both also less than 1 percent of7

the cross section through that area.  So we are8

trying to get this device which is mainly intended9

to keep water off the walkway in the back.10

CHAIRPERSON GRIFFIS:  I'm going to pick11

it up a little bit unless the Board Members want to12

continue.  I am going to say I think this is going13

well beyond the information to say that we actually14

need.15

MR. SARA:  Okay.16

CHAIRPERSON GRIFFIS:  I think the Board17

in a 223 should be able to assess this aspect, but18

now the point is that you brought this up, who --19

who did this study?20

MR. SARA:  Myself.  I'm a certified21

engineer.22

CHAIRPERSON GRIFFIS:  Okay.  Excellent. 23

And how did you measure the impact then of it?  Did24

you do a mock up or how would you measure the impact25



24

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

of light and air on the adjacent properties?1

MR. SARA:  It was mathematically2

modeled.3

CHAIRPERSON GRIFFIS:  Okay.  Good. 4

That's all, I think, the information we need at this5

point unless Board Members have specific questions6

on that testimony that was just provided.7

VICE-CHAIR MILLER:  I just have a quick8

question, just while we're into this, but did it9

vary depending on the season?10

MR. SARA:  You're talking about light11

now?12

VICE-CHAIR MILLER:  Light.13

MR. SARA:  The model assumed that light14

was directly above the awning, casting the maximum15

shadow.  Any time that that situation would not be16

the case, the amount of light that it would block17

would be less.  The maximum is at zenith, since the18

sun is never really there.  It comes across the19

southern part of the sky.  It's always going to be20

less, that swept area.21

CHAIRPERSON GRIFFIS:  Any other22

questions?23

Very well.  Anything else?24

MR. SARA:  No, sir.25
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CHAIRPERSON GRIFFIS:  We thank you very1

much.  Clarifications?  I think the record is full2

on this.  I don't think there's any reason to set3

this for decision.  I'd like to continue this and I4

think it would be most appropriate to do so under a5

motion.6

I would move approval of Application7

17423 of Carl M. Sara for the special exception8

under 223.  This would, of course, allow the awning9

to be constructed at the rear of the property at10

1808 Riggs Place, N.W.11

MEMBER ETHERLY:  Second, Mr. Chair.12

CHAIRPERSON GRIFFIS:  Thank you very13

much, Mr. Etherly.  14

I think the critical piece to come in15

and I think it's appropriate for it to be here and16

it's with substantive testimony to be brought up.  I17

don't think this goes beyond the ability of the18

Board to see the impact of it, but directly to the19

test that we're charged with looking at and the20

special exception 223 is those elements that21

actually Office of Planning frame them perfectly22

well as did the Applicant in the submission and it23

goes to whether this would unduly compromise light24

and air, use and privacy of the adjacent property25
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and really that's the measuring point and the1

threshold which we need to deliberate on.2

I look at this not to mention the last3

engineering-based model study of the impact of light4

and air.  But just on experience and our own sense5

of the regulations and their purpose and one of the6

requirements in 223 is to adequately and graphically7

represent what is to be proposed.  8

Well, we have all of those tests made9

and looking at the elevations, the photographs, the10

plans and the detail section, it is very apparent to11

me that impact, wherever you would be on the12

adjacent property, there would obviously be an13

impact because it's a new form that will be there,14

but unduly I don't think it rising to a -- the more15

transparent dimension of itself is de minimis and16

the structure folded up is even more -- is even less17

in size.  I don't see this having any direct impact18

on the light and air.  The view, of course, you will19

see it, but I don't see the view impacted.  Either20

as you would step out of the adjacent property,21

would have to look straight down the edge in order22

for that view to be impacted and I think the light23

will be able to move around it, as well as the air. 24

Others have further comments on this?25
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If there are no further comments from1

the Board, we do have a motion before us.  It's been2

seconded.  I ask for all those in favor signify by3

saying aye.4

(Chorus of ayes.)5

Opposed?6

(No response.)7

Abstaining?8

(No response.)9

Very well, Mr. Moy?  I'm sorry, Ms.10

Bailey.11

MS. BAILEY:  Mr. Chairman, the vote is12

recorded as 5-0-0 to approve the application.  Mr.13

Griffis made the motion.  Mr. Etherly seconded.  Mr.14

Mann, Ms. Miller and Mr. Jeffries are in agreement.15

CHAIRPERSON GRIFFIS:  Excellent, thank16

you very much.  I don't see any reason to issue a17

full order on this.  We could waive our rules and18

regulations and issue a summary issue on this case19

and we'll do that.  Thank you very much.  We20

appreciate you putting together an excellent21

application.22

Mr. Gupta, thanks for coming down to23

give that testimony.  It's very important.  Mr.24

Rice, we'll give you a hard time next application.25



28

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Okay, let's call the next case for our1

decision today.2

MS. BAILEY:  Application No. 17420 of3

1123 11th LLC, pursuant to 11 DCMR 3103.2, for a4

variance from the lot occupancy requirements under5

section 403, and a variance from the rear yard6

requirements under section 404, to allow and eight-7

story rear addition to an existing building for8

nonprofit office and residential apartment use.  The9

property is zoned DD/R-5-E and it's located at 112310

11th Street, N.W., Square 341, Lot 807.  11

And there are a couple of preliminary12

matters associated with this case, Mr. Chairman.13

CHAIRPERSON GRIFFIS:  Let's start with14

them.  First preliminary matter is the party status,15

is that correct, Ms. Bailey?16

MS. BAILEY:  Yes, Mr. Chairman.17

CHAIRPERSON GRIFFIS:  Did you want to18

get to the other -- do we have another housekeeping?19

MS. BAILEY:  Is there additional relief20

required for the project or is it advertised21

correctly?22

CHAIRPERSON GRIFFIS:  Okay, do we have a23

third?24

MS. BAILEY:  No sir.25
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CHAIRPERSON GRIFFIS:  That's been1

settled?2

(Pause.)3

Was there a filing fee that wasn't4

correctly calculated or are we all current on that?5

MS. BAILEY:  I'm assuming, Mr. Chairman,6

before the order is issued, then the Applicant will7

take care of that.8

CHAIRPERSON GRIFFIS:  Okay.  First class9

seats, we want to make sure everyone pays for their10

tickets, right?11

Very well, let's start and we'll get to12

all these issues.  We've got a couple of preliminary13

matters on this.  I'm going to have you introduce14

yourselves for the record, if you wouldn't mind.15

MR. SMITH:  Good afternoon, Mr. Chair,16

Members of the Board.  My name is Norman Smith.  I'm17

the architect of record on the project.18

MR. DORMAN:  I'm Kendall Dorman with19

Wiebenson and Dorman, Architects, the consulting20

architect and owner.21

CHAIRPERSON GRIFFIS:  Excellent.22

MR. DORMAN:  Partial owner.23

CHAIRPERSON GRIFFIS:  Good, okay.  I'm24

sorry, not to be direct -- to be direct, my25
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understanding was that there was an application fee1

that needed to be completed?2

MR. DORMAN:  Right.  I talked to Ms.3

Bailey when I was away and I wrote down the notes4

and I forgot about it, but I will check into it as5

soon as I get back.6

CHAIRPERSON GRIFFIS:  Okay.7

MR. DORMAN:  And take care of it.8

CHAIRPERSON GRIFFIS:  Excellent, as long9

as you're aware of that, that will be taken care of. 10

Now, the next we would have Ms. Chisholm is she11

present, Mildred Chisholm.  Yes, has a request for12

party status, Board Members.13

Let's take that up at this time.  Are14

there questions?15

(Pause.)16

If you wouldn't mind coming up. 17

Excellent.18

And you are Kenneth, is that correct?19

MR. CHISHOLM:  Yes.20

CHAIRPERSON GRIFFIS:  I'll just have you21

sit down and state your name and address for the22

record.23

MR. CHISHOLM:  My name is Kenneth24

Chisholm.  I reside at 1128 10th Street, N.W.25
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CHAIRPERSON GRIFFIS:  Excellent.  Can1

you help me just locate where your property is in2

relation to the Applicant's property?3

MR. CHISHOLM:  It's in the rear of the4

building.  I can show it to you.  I have a5

photograph here.6

CHAIRPERSON GRIFFIS:  So you're directly7

behind.  Is that correct?  I'm sorry, you can't come8

up.  You're going to have to stay where you are.  Do9

you have the Office of Planning's report?  Or what10

do you have that would show?11

MR. CHISHOLM:  What I have is a12

photograph of the location of my building.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. CHISHOLM:  In comparison to the15

location of the building --16

CHAIRPERSON GRIFFIS:  Okay, you're going17

to put that in in your case presentation, I'm sure. 18

Do you have a copy of the Office of19

Planning's Report?20

MR. SMITH:  Yes.21

CHAIRPERSON GRIFFIS:  Do you mind just22

showing that to him for two seconds, just to get an23

identification of his property on the exhibits that24

we have?  Does it show at all in that?25
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Are you directly behind?1

MR. CHISHOLM:  I'm behind the building,2

but it's about a quarter of their building that's3

adjacent to my property.4

It's to the -- I'm to the east.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. CHISHOLM:  I don't think it's7

mentioned in any of the information that I read.  It8

wasn't mentioned.  My building is basically a two-9

story unit.10

CHAIRPERSON GRIFFIS:  Two story,11

fronting on 10th Street.12

MR. CHISHOLM:  It's fronting on 10th13

Street, yes.14

CHAIRPERSON GRIFFIS:  Do you have that15

aerial in the Office of Planning -- turn to the back16

page, the last page there.  It should be a big17

photograph.  I'm looking at something like this.18

MR. SMITH:  The photograph is not on the19

copy that we have.20

CHAIRPERSON GRIFFIS:  Boy, see what21

happens when you don't have your filing fee in.22

(Laughter.)23

CHAIRPERSON GRIFFIS:  You don't get the24

good pictures.  Okay.  I'm at a loss.  Can anyone25
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figure out where it is?1

Do you mind taking this and marking it. 2

I'm sorry to ask you to come up here.3

That's the Applicant's property.  Tenth4

Street is there.  Take your time.  This is M Street. 5

Tenth and M.  6

And where is the two-story structure or7

is that all structure?8

MR. CHISHOLM:  It's the whole structure. 9

CHAIRPERSON GRIFFIS:  All right, so10

we'll mark on the Office of Planning's Report, it is11

-- if the photograph -- I'll hold it up here for12

these guys and I'll do it this way.  If this is13

project north going to M, it's just south of the14

project across, a two-story structure all the way. 15

So it's this.16

MR. CHISHOLM:  I don't really see the17

building.18

CHAIRPERSON GRIFFIS:  Okay, and the19

concern of this, if it was to move forward, that you20

would be distinctly and uniquely affected in21

character?  And you've talked about sunlight and22

plant growth and enjoyment of the rear yard.  Is23

that correct?24

MR. CHISHOLM:  Yes.25
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CHAIRPERSON GRIFFIS:  Others, questions?1

VICE-CHAIR MILLER:  I'm trying to get2

oriented where your property is.  Is -- it's not3

directly behind, right?  Is it off to the some4

place?5

MR. CHISHOLM:  It's adjacent to the6

alley way.  It should be an indication of a six-foot7

alley that runs from basically the back of my8

property to 10th Street.  And my property sits9

facing to 10th Street, would actually set to the10

right of that alley.11

COMMISSIONER JEFFRIES:  Do you know the12

dimension of your lot?13

MR. CHISHOLM:  Yes, it's 27 by 99.5.14

COMMISSIONER JEFFRIES:  Okay, so it's15

this one.16

CHAIRPERSON GRIFFIS:  Okay, I think17

we're mostly clear.  Does the Applicant have a18

position on the party status application?19

MR. SMITH:  I'm sorry, I didn't.20

CHAIRPERSON GRIFFIS:  Do you have a21

position?22

MR. SMITH:  Do we have a position?23

CHAIRPERSON GRIFFIS:  Do you oppose the24

request for party status?25
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MR. SMITH:  I guess not in principle,1

no.  The only thing I would say is that they're2

already permitted and approved in existing buildings3

in that area that would conceivably have an impact4

on us.  But no, other than that, no, in principle, I5

guess not.6

CHAIRPERSON GRIFFIS:  Okay.  Is the ANC7

2F represented today?  ANC?8

Not noting any representatives to the9

ANC.  Very well, Board Members, any questions,10

clarifications?11

MEMBER MANN:  Could you just generally12

say how this project would have a direct impact on13

your enjoyment on your rear yard and the sunlight?14

MR. CHISHOLM:  At the present time,15

during the winter months, I'm getting approximately16

an hour to an hour and a half of sunlight on my rear17

yard.  During the summer months, I usually get18

anywhere from noon until 8:30, basically sunset,19

have light on the yard.  I feel that with the20

construction of an 8-story building that close to my21

property would deprive my property of sunlight.  I22

have two trees in the back and so forth and I think23

they would be deprived of long-term sunlight during24

the summer months.25
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CHAIRPERSON GRIFFIS:  Anything else? 1

Very well.  I think we should proceed.  I don't have2

any difficulty in granting party status to Mrs.3

Chisholm and the property as represented by her son,4

Kenneth.  And I believe rising to the level of5

granting party status has been met in terms of the6

distinct and unique position that it holds adjacent7

to the property in question.8

A case presentation, of course, will9

have to be made to show the actual impact, if it10

would or would not move us to granting the11

application, but I think the position of party12

status is adequately met for this.13

I'll hear from others, if they disagree.14

Very well, if there's no disagreement,15

we can take it as a consensus of the Board and16

establish party status and we will call you up for17

cross examination.  Thank you.18

Let's proceed then on the second matter. 19

There it is, reviewing -- can you give us a quick20

synopsis of the parking relief and how you21

calculated what would be required on this project,22

if it was to be approved?23

MR. SMITH:  Well, because the building24

is an existing historic building and we already have25
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a parking certificate for the existing building and1

the increase in density would be such that we would2

not be required to provide that.  That was our3

reading of it.4

CHAIRPERSON GRIFFIS:  So you have a5

certain amount of parking count that's essentially6

grandfathered in by its previous use, is that7

correct?8

MR. SMITH:  Yes.9

CHAIRPERSON GRIFFIS:  And with that you10

-- and the historic designation of the structure, no11

other parking is required?12

MR. SMITH:  Yes, that is our contention.13

CHAIRPERSON GRIFFIS:  How many are you14

providing?15

MR. SMITH:  We are not providing any16

parking.17

CHAIRPERSON GRIFFIS:  Okay.  18

MR. SMITH:  The lot is landlocked,  The19

six-foot public alley that the gentleman was20

referring to is not open on 10th Street side.  It is21

closed off.22

CHAIRPERSON GRIFFIS:  Interesting.  So23

there's actually no place to park, even if you24

wanted to?25
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MR. SMITH:  There is street parking, of1

course.2

CHAIRPERSON GRIFFIS:  Yes.  Okay.  Any3

other questions, clarifications on that?4

Ms. Bailey, have I hit all the5

preliminary matters required?6

MS. BAILEY:  Yes, Mr. Chairman.7

CHAIRPERSON GRIFFIS:  Let's move ahead8

then.  We'll turn it over to you, then for case9

presentation.10

MR. SMITH:  Thank you, Mr. Chair.  I'll11

try to be brief and I think just try to recap what12

we've already put together in the statement.  As is13

said in the statement, this is an R-5-E/DD zone. 14

The Applicant is proposing to build an eight-story15

building addition in the rear of this existing16

historic structure and it would incorporate two17

nonprofit offices which are grandfathered in under18

an existing C of Board, along with five residential19

units.20

The Applicant is requesting relief from21

both percentage lot occupancy which is 75 percent22

for this lot and for the rear yard setback which is23

12 foot minimum and the 3 and 12.  24

I think it's important to note that this25
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is an R-5-E zone.  The height limit is 90 feet.  By1

right, the Applicant could build a nine-story2

building with albeit a very small footprint, which3

is part of the reason that we're here before you4

this afternoon.5

We have met with Historic Preservation6

Review Board and received their blessing on the7

eight-story rear addition, but that was subject to8

coming before you for the variance relief on the lot9

occupancy and the rear yard setback.10

There are four exceptional circumstances11

that I think gravitate towards approving this.  The12

first is the character and the size of the lot. 13

This is the smallest, it's one of the smallest, if14

not the smallest lot on this street.  As you may15

know, that portion of 11th Street has undergone16

quite a bit of development and redevelopment and a17

lot of the lots have been combined into larger lots. 18

The building to the south, I believe, is a19

combination of lots, is a nine-story building.  It20

does have a restructure on the top.  It occupies --21

I don't know what occupancy, what percent occupancy22

is on the lot, but it is quite large.  It's a big23

building.24

The building to the north, which I'm25
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also the architect for as well, does go to nine1

stories with some setbacks, along with the roof2

structure.  So that portion of 11th Street on the3

east side is already either built up or in the4

process of being built up by right and under the5

guidance of the Historic Preservation Review Board6

and the Staff Office.7

In addition to that, the buildings8

across the street on 11th Street are also at the 90-9

foot height limit which is again a by right zoning10

limit in that area.11

That said, the lot that we're working12

with is a very, very small lot.  It's 25 by 100.  It13

is one of the smallest, if not the smallest in the14

area which causes difficulties in trying to15

configure buildings and cores within it and to16

generally lay out units that address all the issues17

that I'll touch on in just a moment.18

The second exceptional circumstance is19

the existing small and historic building.  As I20

mentioned just a moment ago, before we went before21

the HPRB, and have gone back and forth with them on22

placement of things on the building, but as you23

know, it is difficult to attach a structure to a24

historic building.  There are definitely strong,25



41

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

firm guidelines that we have to adhere to, both from1

an aesthetic standpoint from the Board's standpoint,2

the HPRB, as well as there are structural issues and3

trying to address access and egress to and within4

the building.5

The third exceptional circumstance is6

the bunkered lot quality of this lot.  As I7

mentioned just a moment ago, we have a proposed8

permitted, approved building on the north side of it9

which will go the 90-foot height limit, albeit with10

some setbacks on the north side of that building,11

but no setback on the south side as it adjoins this12

lot.13

To the south of this building lot, 1123,14

which is the lot to the south, that building rises15

sheer to the full nine-story limit, the 90-foot16

height limit.  It does have a roof structure on top17

of that which is set back from the roof structure18

requirements in this particular circumstance. 19

In addition to that, the building to the20

south does have a courtyard space, I use the21

courtyard not as the zoning definition, but in22

outside space which is walled off with a masonry23

wall which is eight or nine feet tall.  So the24

impact of these two buildings creates essentially a25
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very narrow canyon of a lot into which this existing1

two and a half story historic building is left.  And2

what we're trying to do is to find a way to3

sensitively put something on top and in back of that4

and that's one of the reasons that we have to come5

before the Board is because it's very, very6

difficult to do that.  So that's why we're asking7

for the relief on a couple of things.8

The last exceptional circumstance is the9

Historic Preservation Review Board's requirement to10

us, to the architects, to set back 37 feet from the11

front of the building.  When we originally dealt12

with staff at HPO, we had proposed 20 feet which we13

thought, in our opinion was a reasonable set back to14

still maintain the character of the existing15

building.  Obviously, they didn't agree with us16

about that and asked that we set it back 37 feet.17

What that essentially does is it takes a18

buildable volume that we would have pulled ideally19

further to the west, although not obviously at the20

street face, the building face, and has made us go21

all the way, essentially to the midpoint measured22

east to west of the lot.  So our addition is23

bunkered both in the west side, as well as on the24

east side.  And what we're asking for is that we be25
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allowed to make up the portion that we would have1

been able to put in the front, partially in the2

rear.  3

That said, we cannot max out the FAR on4

this building.  That is not the intention.  But what5

we would like to do is to try to make the building6

work a little bit better without having a negative7

impact.8

The practical difficulties that result9

from these which I think Office of Planning actually10

-- their synopsis of it was very concise.  I won't11

belabor that, but essentially, there are two things. 12

One is the core efficiency of the building, the fact13

that it is a building that needs to have an14

elevator, needs to have two means of egress and it's15

extraordinarily difficult to get both means of16

egress in and the stair and have much of a floor17

plate or footprint left in the building.18

The second thing is that it's been the19

desire of the Applicant and the architects to design20

this in conformance with the Fair Housing Act, as21

well as the ICC ANSI and the DCCCS amendments to22

that.  And what means is that when you have a very,23

very small footprint on a building, it's the24

bathrooms take up an enormous amount of space within25
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that, so you provide accessibility, but at the1

expense of making useable and sellable spaces around2

that.  But more importantly, that they're useable3

and can be used for the purpose for which they're4

intended.  You can get a bed in it and you can get a5

nightstand and so forth.6

What we have noted in our statement is7

that the Applicant, Kendall Dorman, has met with8

Logan Circle Citizens Association and the ANC and9

both have approved that.  We have the approval of10

HPRB, the conceptual approval, I should say for the11

eight stories.  So my understanding is that the12

Office of Planning, as mentioned before, although13

without the nice graphics at the end, has indicated14

their support of it.        15

So what I'd like to do, if I can, is to16

simply hold this drawing up and indicate exactly17

what it is that we're looking for.  I think18

graphically, it's very clear.  What we're looking19

for are two things, as I said; 13 percent in lot20

coverage from 75 percent of what is allowed under21

zoning by right, as a matter of right, to 8822

percent.  What that means is that we would go back23

an additional 13 feet in the rear so that our rear24

or east elevation, that is this one.  This is west,25
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east, south and north.  1

CHAIRPERSON GRIFFIS:  Let me just2

interrupt for a minute.  If you want to see this,3

what he's showing, you're welcome to come up and4

just make yourself, have a seat up front where you5

can see this.6

MR. SMITH:  I'll turn it so they can see7

it.8

CHAIRPERSON GRIFFIS:  Good.  So you're9

showing us a section --10

MR. SMITH:  Yes, I'm sorry, this is a11

section cut looking east/west, looking to the north. 12

It would be egress -- two pairs of egress stairs13

which are back to back stairs.  They are not a14

scissors stair. 15

So what we are looking to do is to be16

able to add into the rear yard, excuse me, into the17

lot occupancy, this 13 feet in the back.  So18

approximately from here to here.  And then the rear19

yard setback which I think is the more important20

thing is this wedge, essentially right here, and21

when we filled out -- I filled out, I should say to22

be more specific, the Form 135.  I attached an23

amendment to that that said the maximum deviation at24

the roof level was 8.71 feet. That's at this point. 25
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Because we have a 12-foot minimum up to this point1

and the setback follows from there up to this point. 2

So this wedge shape, right here is what we are3

looking for.  4

The wedge starts at zero, 2.12 feet5

above the fifth floor and goes to the top and its6

maximum deviation is 8.71 feet.       7

So I think it's important to look and8

note on the section that not only are there other9

buildings already in the neighborhood that are a10

matter of right, as this one would be, even with a11

very small footprint, but even without this, there's12

-- in my opinion, no fundamental impact on the light13

and air, particularly in areas that are particularly14

adjacent to it to the east and certainly no more so15

than what is already a pre-existing condition to the16

south which, admittedly, has some impact on this lot17

too, which is again part of the reason that we were18

here before you today, particularly in regard to the19

rear yard setback.20

So I guess --21

MEMBER MANN:  I'm sorry, can I just22

interrupt for a second?23

CHAIRPERSON GRIFFIS:  Yes.24

MEMBER MANN:  What is the date of the25
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plans that you are just showing us, the building1

section, and what was the label on that?2

MR. SMITH:  The date of the submission3

of the drawings is August 4th, '05 and what we did4

and we do have some copies for you is we simply drew5

graphically a line -- I'm sorry, I should have made6

this clear.  That indicates what I said in writing7

on the attachment to the Form 135.8

MEMBER MANN:  I guess what I'm confused9

about is that there's a later submission with10

drawings dated 11/30/05 and I don't know which are11

the most current drawings, if it's the earlier ones12

dated August or the later ones dated November?13

MR. SMITH:  It should be the ones dated14

August, right?15

Our Exhibit 22A then is the more recent16

submission that I guess is no longer --17

MEMBER MANN:  If it is for a different18

configuration of the building, that was withdrawn.19

MR. SMITH:  It was what?20

MEMBER MANN:  It was withdrawn.21

CHAIRPERSON GRIFFIS:  Yes, I think the22

November is the one that was withdrawn.23

MR. SMITH:  I see.24

CHAIRPERSON GRIFFIS:  The five-story25
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building in the rear.1

MR. SMITH:  Right.2

CHAIRPERSON GRIFFIS:  Now you're going3

back to the eight-story.4

MR. SMITH:  We're going back to what was5

originally requested, yes, that's correct.6

MEMBER MANN:  Okay, thank you.7

MR. SMITH:  And there was a8

miscommunication about what was supposed to be put9

in and so that's how the five-story went in and then10

that miscommunication was clarified and that's why11

it was withdrawn.12

CHAIRPERSON GRIFFIS:  Okay.  And what13

was this angled piece you were talking about, wedge14

piece?15

MR. SMITH:  The wedge piece is simply16

the area of the rear yard setback that we're asking17

for and I wanted to make it clear that we're18

maintaining 12 feet up to the 48 foot minimum.  In19

other words, you can look at the 12-foot setback,20

the 3 and 12, and calculate it backwards.  And this21

is accepted by Zoning, the Office of Zoning, the22

Zoning Administrator.  And then set back from that23

point, the 3 and 12, which produces essentially a24

wedding cake at the rear of the building.  And what25
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we're asking for is to fill in that portion of the1

wedding cake.2

CHAIRPERSON GRIFFIS:  You have a Zoning3

Administrator that tells you you can calculate your4

rear yard setback from the different dimensions that5

the building would have, not from the exterior of6

the building, about 20 feet or at the ground level?7

MR. SMITH:  In my experience with the8

Zoning Administrator, they have allowed us to9

essentially say that up to 48 feet, you have 1210

feet.  That's the 3 and 12 calculated backwards. 11

Above that point, then you must maintain the setback12

at 3 and 12, as it slices or leans back into the13

building.14

CHAIRPERSON GRIFFIS:  Hm.  Okay.  We15

won't take that issue up today.  I don't know that16

I've heard of an interpretation that way though.17

So that would mean conceivably you18

calculate your rear yard based on every single floor19

on your exterior wall, so you'd have numerous20

dimensional requirements setting a rear yard set21

back.22

MR. SMITH:  Well, yes -- to answer your23

question, yes, in a way.  I mean it's kind of like24

New York zoning.25



50

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:  Because the1

dimension required for a rear yard you take from the2

height of the building, right?3

4

MR. SMITH:  Well, it's taken from the5

grade at the midpoint of the rear to the top.6

CHAIRPERSON GRIFFIS:  Right.7

MR. SMITH:  And to the interpretation8

that we've always used and in which the Zoning9

Administrator has in the past used is to simply put10

a 3 and 12 graphic line on there and if your11

building hits and projects past that, you've got an12

issue.  If it doesn't, you're okay.  So in other13

words, I could step the building back one big step14

and shoot up and I'd be okay, or I could step it15

back in 32 increments of 6 inches.  Not to be16

facetious about it, but I mean if you took the logic17

all the way.18

CHAIRPERSON GRIFFIS:  Right.  I'm not19

saying you're incorrect.  I haven't seen it done20

that way.  Actually, other jurisdictions, zoning,21

absolutely calculate it that way.  So it's not far22

fetched.  I just had never heard that locally they23

did.  There it is.24

Okay.  Let's move ahead then.  What25
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else?1

Ms. Miller, a question?2

VICE-CHAIR MILLER:  I was just wondering3

if you could clarify about the Fair Housing Act,4

when that kicks in, why that affects your building?5

MR. SMITH:  Okay, well, as you know, the6

Fair Housing Act is a federal act and it's -- at7

some times it's a loggerheads with the American8

National Standards Institute, ANSI, which is the9

portion of the code that deals with accessibility10

and also with the DCCS, District of Columbia11

Construction Code Supplement requirements for12

accessibility.  But essentially what happens is that13

whenever you have an elevator building, the common14

wisdom is that the FHA kicks in and you have to do15

that.  Now that's in addition to general16

accessibility requirements.  17

And what that means is that you have to18

have accessible routes within the units.  You have19

to have -- more importantly -- you have to have20

bathrooms and kitchens that are of a certain size21

and certain fixture layout to allow use by people22

who may not be in wheelchair, but may be otherwise23

disabled.  And what that means is that each bathroom24

tends to be about 20 percent larger, at a minimum25
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than a standard bathroom would be in a building1

particularly with this footprint.2

So it's not only the footprint of the3

bathroom proper, but it's the arrangement of the4

bathrooms, the structural, mechanical, plumbing, all5

those other things work out that has an impact on6

the efficiency of the plan.  7

And it's our desire to make these units8

accessible, but it does have an impact, so does that9

answer your question?10

VICE-CHAIR MILLER:  Yes.  It sounds like11

what you say, when you have an elevator in the12

building, and there's going to be housing,13

obviously, okay, because we don't always hear FHA14

kicking in.  So I just wanted to clarify that and15

then also it sounds like with respect to your16

variance argument, it's the combination, perhaps17

between those requirements and the fact that there's18

an existing historic building already there, that19

you have to work around and the small site.20

MR. SMITH:  Yes.21

VICE-CHAIR MILLER:  Okay.22

MR. SMITH:  That is correct.  Well said.23

CHAIRPERSON GRIFFIS:  Anything else?  Is24

it my understanding of your testimony if you didn't25
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have to set this back, whatever it was, 37 from the1

historic, but rather had a 20-foot setback, you2

wouldn't have a rear yard relief requirement?3

MR. SMITH:  I think it would be highly4

unlikely.5

CHAIRPERSON GRIFFIS:  Well, didn't you6

lay it out first before you went to HPRB?  Did you7

draw that plan up or was that -- how did you --8

MR. SMITH:  We submitted early9

conceptual design plans to Historic, quite a few10

different options, starting at a certain setback11

that we thought was reasonable, based on Staff,12

conversation with Staff.  That was not accepted by13

Historic Preservation Review Board and then we had14

to abide by their requirement to stop -- excuse me,15

to start any new addition at the rear of the16

existing building, that is at the juncture between17

the existing main building and the L or dogleg that18

sticks out the back.19

CHAIRPERSON GRIFFIS:  Okay.  Under20

section you show the adjacent building, is that21

correct and the balconies off of it?22

MR. SMITH:  Yes, that's correct.23

CHAIRPERSON GRIFFIS:  And that's24

graphically represented to scale?25
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MR. SMITH:  It is very close to scale. 1

It may be off very slightly.2

CHAIRPERSON GRIFFIS:  But the point is3

it's showing that it extends beyond where you're4

proposing the rear of the building, your building5

being?6

MR. SMITH:  That is correct.7

CHAIRPERSON GRIFFIS:  And what happens8

back there?  Those are step out balconies?  Is there9

equipment back there at all?10

MR. SMITH:  The little rectangles, I11

believe, are meant to be the railings on the12

balconies.  The balconies are --13

CHAIRPERSON GRIFFIS:  I see.14

MR. SMITH:  Projections.  And that lot15

is deeper and is also an L-shaped lot, so it's a16

completely different configuration than this lot is,17

not to mention the fact that it's almost three times18

the size.19

CHAIRPERSON GRIFFIS:  Good.  Is this a20

concrete construction?21

MR. SMITH:  Well, it would have to be22

either concrete or some other noncombustible.  We've23

looked at a couple of options, one of which is to24

use like aged-steel framing as the joist.25
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CHAIRPERSON GRIFFIS:  Okay.  And Mr.1

Mann had an additional question.  Is there an2

elevator also proposed in the eight-story structure?3

MR. SMITH:  I'm sorry, are you asking is4

the elevator in the 8-story portion of the5

structure?6

CHAIRPERSON GRIFFIS:  We didn't see it7

in the five-story --8

MEMBER MANN:  What I didn't understand9

that the plans that were filed after the original10

plans were subsequently withdrawn.  That's why I11

didn't understand why there was a discussion about12

an elevator.  Now that I understand we're back to13

the original plans --14

MR. SMITH:  The elevator does apply,15

yes.16

MEMBER MANN:  Thanks.17

CHAIRPERSON GRIFFIS:  Anything else18

then?  Any other clarifications?  Any other evidence19

you would like to propose?20

MR. SMITH:  There's only one other thing21

that I neglected to mention.  There are two22

decisions by BZA that I think are apropos here.  I'm23

not an attorney, so I won't presume to try to24

interpret it more than to say that it's Application25
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16869 which was on June 4, 2002, as well as --1

CHAIRPERSON GRIFFIS:  What was the name2

of it, do you know?3

MR. SMITH:  King's Creek LLC.4

CHAIRPERSON GRIFFIS:  Okay.  What else?5

MR. SMITH:  And another one for Rand6

Brittingham Beers, No. 16104 from 1996 and both of7

these address the bunkered quality of lots.8

CHAIRPERSON GRIFFIS:  Are you familiar9

with what happened to King's Creek?10

MR. SMITH:  I am not.  No.11

CHAIRPERSON GRIFFIS:  Okay, I'll fill12

you in a little bit.  The Board actually approved13

that.  It was for a height variance among several14

other variances.  It was subsequently sua sponte by15

the Zoning Commission overturned outright, the16

entire application was denied.  So that's probably17

not a good one to --18

MR. SMITH:  I'll check them out.19

CHAIRPERSON GRIFFIS:  Not to mention20

it's on our schedule again to come back in two21

weeks, I think.22

But I think we understand the point of23

this bunkering which is actually not a descriptive24

word I've seen in many applications that we've had25
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before.1

Yes?2

VICE-CHAIR MILLER:  I just want to3

follow up without having looked at that previous4

plan that's been mentioned.  I understand that it5

sounds like it went to five stories and there wasn't6

an elevator, so in that case were there bathrooms,7

etcetera that are still in accordance with the FHA8

or not?9

I'm kind of like backing up.  This is10

where I'm going.  Okay, if you did this five-story11

one and you didn't have the elevators, that would12

mean you didn't have to do the bathrooms, does that13

mean you didn't need variance?14

MR. SMITH:  I understand your question. 15

The bathrooms are made accessible no matter what and16

that's because of other codes in addition to FHA,17

but the FHA tends to trigger the elevator.18

VICE-CHAIR MILLER:  Just so it's not19

like there was this other design out there that you20

could do that would take away your need for the21

variances?22

MR. SMITH:  No.23

VICE-CHAIR MILLER:  Obviously, you're24

still here for variance.25
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(Laughter.)1

CHAIRPERSON GRIFFIS:  Anything else you2

need to present?3

MR. SMITH:  No, I believe that's it. 4

CHAIRPERSON GRIFFIS:  Thank you.  Any5

questions from the Board?6

Very well, Mr. Chisholm, do you have any7

cross examination questions of the Applicant?8

MR. CHISHOLM:  I'm just still concerned9

about the light variances, especially the summer10

months and during the winter months on snow melt,11

ice and so forth.12

CHAIRPERSON GRIFFIS:  Okay, and you13

absolutely still have an opportunity.  I'm going to14

call you to present your entire case.15

 At this point, what you've heard is not16

only the submissions in the record, but now the17

testimony as they've walked this through.  Now is18

your opportunity to ask any questions of them that19

you don't think were clear for the Board, but more20

importantly and directly, to poke holes in the case21

presentation, if that makes any sense.22

Did you have any questions, direct23

questions to that?24

MR. CHISHOLM:  I guess the only question25
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I would actually have is how is this eight-story1

extension going to affect my property since about a2

quarter of my property is actually behind their3

property?4

CHAIRPERSON GRIFFIS:  Okay, good.  In5

addition to that, were there -- is there any studies6

that you did or any sort of experiential studies7

that you put together that shows the impact of an8

eight-story structure on the adjacent property?9

MR. SMITH:  At this point, we have not10

done that on this project.  They were done on the11

project to the north, but I know that that's not why12

we're here.13

CHAIRPERSON GRIFFIS:  What information14

can you provide us from the project to the north of15

which you said you are the architect on in this16

studies?  What do they show?  What's the impact?17

MR. SMITH:  The impact is that there is18

a partial shading of the area in the back.  That19

would be the area approximately 20 feet back from20

the building face.  The important thing to keep in21

mind though is that that occurs pretty much only in22

the winter.  In the summertime, when the sun is23

higher, it's not really an issue.24

And this building which is the point, is25
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essentially already canyoned by the two adjacent1

buildings.  So as the sun sweeps, in other words,2

you're facing east.  This is west, south and north,3

I have a tall building.  As the sun rises, and sets4

here, the building to the south is the one that5

provides or produces the predominant shading effect6

on this entire area.  It's not until the late, very7

late summer months when the sun is already setting8

and sets due and slightly past due west, that this9

building, 1123, would have any impact.  That that10

point, it's already low enough in the sky that11

anything that was built that was more than the12

height of the building as it is now, that is,13

anything that was as of right, would still have that14

impact.15

So I think that, I can tell you that16

that based on our solar modeling and studies for17

1125 and also using the building to the south of18

1123 because that was part of the computer model,19

that was essentially what was created.20

CHAIRPERSON GRIFFIS:  Okay.  Of course,21

height is not the issue for us here, but rather, the22

lot occupancy and the setting of this in the rear23

yard.  So what other impacts -- how does that impact24

what you've just stated in terms of the de minimis25



61

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

impact of light based on the height?  If you move1

this back to a conforming lot occupancy, what type2

of impact would we see?3

MR. SMITH:  I believe, honestly, there4

would be minimal because as I said, the building to5

the south, the 90-foot building is the one that is6

really shading the majority of this lot, I think7

this gentleman's lot and also 1125.8

CHAIRPERSON GRIFFIS:  When you say "this9

lot" do you mean the yellowish building on 11th10

Street?11

MR. SMITH:  Yes.  So I think that's what12

is really producing, that's going to continue to13

produce any kind of shading there and I don't14

believe --15

CHAIRPERSON GRIFFIS:  What time of day16

does this impact the sun to Ms. Chisholm's property?17

MR. SMITH:  I beg your pardon?18

CHAIRPERSON GRIFFIS:  What time of day?19

MR. SMITH:  What time of day what?20

CHAIRPERSON GRIFFIS:  Does it impact the21

sunlight to the Chisholm property?22

MR. SMITH:  Would 1123 impact?23

CHAIRPERSON GRIFFIS:  Right.24

MR. SMITH:  Yes, it would be late25
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afternoon, probably I would imagine mid to late July1

through early September.2

CHAIRPERSON GRIFFIS:  Okay.  1123 is3

north of the Chisholm property, isn't it?4

MR. SMITH:  If I understand correctly,5

it's to the west.6

CHAIRPERSON GRIFFIS:  I mean northwest. 7

MR. SMITH:  I'm not completely clear8

where this gentleman's property is.  I know where9

the alley is.10

CHAIRPERSON GRIFFIS:  Okay.  What else? 11

Any other questions?12

VICE-CHAIR MILLER:  I'm sorry, you just13

lost me a little bit there.  First, I thought you14

said it wouldn't impact, it's really the other15

building that's blocking the sun.16

And then I thought you said also that it17

would be winter that it would have its greatest18

impact and then I just heard you say July through19

September.  If you could just clarify?20

MR. SMITH:  Sure.  Let me say it again. 21

In my opinion, the building to the south, the nine-22

story building is the one that has the great impact23

on both this lot, the lot to the north, 1125, as24

well as any lots that are to the east of any of25
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these lots.  It's a massive block of building, by1

right, and it does have shade effect.  We could2

determine that when we used computer modeling to3

determine shading for 1125 because we were also4

modeling the other building.5

That said, there are some times where6

this remaining canyon, if this building were not7

built at all, 1123 was not built at all, does8

provide a small corridor of light and I think that9

that corridor of light would occur in the -- at the10

time that -- let me get this straight.  I'm trying11

to say two things at one time.  Any building that12

would be built on this site would have some small13

impact to the rear of it as to the east, in the14

winter time when the sun is lowest in the west, but15

that said, the sun sets to the south-southwest and16

so the building to the south is essentially clipping17

this in shadow.18

In the mid to late July and up through19

probably August, mid to late August when the sun is20

up higher, the sun still would come through this21

canyon, but something that was built by right, would22

still have some minor impact in the buildings behind23

it.  But it would be for a very brief period of time24

as the sun was high enough in the sky in the summer,25
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as it moved and descended across this building.  So1

I think you're literally talking about probably2

about a half an hour, 45 minutes maybe.3

Kendall had a good point.  They would4

not totally be on the property.  So does that5

clarify?6

VICE-CHAIR MILLER:  Half an hour of7

what, half an hour it would be impacted, half an8

hour it would be without that light?9

MR. SMITH:  Half an hour that it would10

have an impact behind it.11

VICE-CHAIR MILLER:  Somehow.12

MR. SMITH:  Produce a shadow.13

VICE-CHAIR MILLER:  And I know, I think14

the Chairman asked this question, but I'm not sure15

how you answered it also.  Does it make a -- it's16

the same height.  Does this building make a17

difference that it would be set back further in the18

rear yard with respect to the impact and Ms.19

Chisholm's property?20

MR. SMITH:  My opinion at this point is21

no.  I mean I think if we simply made an eight-story22

matter of right building, 75 percent footprint,23

since it is already bounded on both sides, it24

essentially is a dam to any light that comes around25
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and can go through it.  That's a matter of right. 1

So I think the answer is no.2

CHAIRPERSON GRIFFIS:  Is 10th Street R-3

5-E also?4

MR. SMITH:  I do not know the zoning of5

that street.6

CHAIRPERSON GRIFFIS:  Okay.  Any other7

questions then?8

Good, anything else?9

MR. SMITH:  Not at this time.10

CHAIRPERSON GRIFFIS:  Okay.  Very well. 11

Anything else come to mind in terms of a cross,12

which was excellent cross examination questioning,13

got us off there for a while on the sun.  Any other14

quick questions?15

MR. CHISHOLM:  No.16

CHAIRPERSON GRIFFIS:  Very well.  We'll17

go to Government reports.  The Office of Planning18

will present their recommendation and analysis.19

MR. MORDFIN:  Good afternoon, Mr.20

Chairman and Members of the Board.  I'm Stephen21

Mordfin with the Office of Planning.  The subject22

property is unique in that it is smaller than most23

of the surrounding properties and is only 25 feet24

wide, too narrow to allow for a double loaded25
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corridor.  It is also impacted by a historic1

building on the site that cannot be removed.  It2

would be a peculiar and exceptional practical3

difficulty to limit the maximum lot occupancy, as4

prescribed within the R-5-E zone district because of5

the two common stairwells and elevator that must be6

constructed on to the rear of the building and7

larger bathrooms required by the Fair Housing Act,8

increasing the sizes of each unit, while reducing9

the amount of space available for the remainder of10

each unit.11

It would also be a peculiar and12

exceptional practical difficulty to provide the13

minimum rear yard, as required, because of the need14

to provide two stairwells and an elevator for15

increasing the core area of the building to 3516

percent in excess of the average core area 15 to 2017

percent.  The requested variance will reduce the18

core area to 26 percent.19

Therefore, the Office of Planning20

recommends approval of their requested variances. 21

Thank you.22

CHAIRPERSON GRIFFIS:  Excellent.  Thank23

you very much, Mr. Mordfin.  You heard a lot about24

the sun and the impact of that.  Did you have any25
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opportunity to analyze that or do you have an1

opinion on what you've seen or heard today?2

MR. MORDFIN:  Well, Office of Planning3

has not really analyzed it much, but this property,4

the subject property is northwest of Mr. Chisholm's5

property and therefore because it's to the6

northwest, our opinion is that the amount of7

sunlight that would be blocked by this property8

would be minimal as the sun goes across the southern9

portion of the sky.10

CHAIRPERSON GRIFFIS:  Excellent11

observation.  Okay.  Any other questions of the12

Board?13

Does the Applicant have any cross14

examination of the Office of Planning?15

MR. SMITH:  No.  There is one thing I16

would -- may I just --17

CHAIRPERSON GRIFFIS:  Not unless it's a18

cross examination question.19

Do you have any cross examination20

questions of the Office of Planning, Mr. Chisholm?21

MR. CHISHOLM:  No.22

CHAIRPERSON GRIFFIS:  Do you have their23

report?  Did you receive it?24

MR. CHISHOLM:  I don't believe I did.  I25
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only have the paper from the Zoning Office.  I just1

have copies of those.2

CHAIRPERSON GRIFFIS:  Okay. I t should3

have been in the record, if that's what you got.  So4

it's probably in there.5

Did you have any questions or6

clarifications of their analysis or any of the7

elements that they said?  They are recommending8

approval of this application.9

MR. CHISHOLM:  I mean there's really10

nothing else I can say.  I know it's going to have11

an impact.12

CHAIRPERSON GRIFFIS:  Okay.13

MR. CHISHOLM:  I don't know what can be14

done about that.15

CHAIRPERSON GRIFFIS:  We'll get into16

that even further, but let us get to first a couple17

of more things and then we'll get right into your18

case presentation.19

Let's go to the ANC, ANC-2F.  Are they20

present?  I note that Exhibit 26 is their unanimous21

vote in support of the application.  ANC member not22

present.  We'll take note of that.  I believe it23

does meet the requirements for being granted great24

weight.  We'll look into that.  If not we'll make25
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note of it.1

With that then, Mr. Chisolm, we want to2

return to you for your case presentation.  What3

additionally would you like to tell us in regards to4

whether we should or should not grant this5

application?6

MR. CHISHOLM:  The lighting was one of7

my main concerns.  Since we were affected pretty8

badly by the other building that was constructed,9

1111 and I know that where 1123 is we were getting10

sunlight during that area during the summer months. 11

The winter months, it is shorter.  I mean it gets12

dark at 5 o'clock.  So we weren't exposed to that13

kind of light.  But during the winter months, I'm14

sorry, during the summer months, we did have light15

until at least 7, 7:30.16

And I'm pretty sure that an eight-story17

structure is going to cut that light down18

drastically.  Also, even during the summer months,19

the light is limited now and we're only going to20

have it maybe for a couple of hours.  I figure no21

more than maybe two or three hours, actually during22

the summer.23

CHAIRPERSON GRIFFIS:  And that's in the24

rear of your property?25
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MR. CHISHOLM:  It also, for the1

enjoyment of going into my rear yard or whatever,2

it's going to be cast into a shadow.  And that's3

even in the summer it will be in a shadow.  After 64

p.m., it will be in a shadow.5

CHAIRPERSON GRIFFIS:  That's6

interesting.  There's no question at all that that7

existing new structure has an impact.  That can be8

seen very easily.  I'm back on what Mr. Mordfin9

actually said, that this building is on the northern10

side and yours is here and that the sun, if the sun11

is coming around this way, what's the overall impact12

of the light coming into that property.13

MR. CHISHOLM:  Since the sun rises in14

the east, we get direct sunlight in the morning.15

CHAIRPERSON GRIFFIS:  Right.16

MR. CHISHOLM:  By noon, of course, it's17

dead overhead.18

CHAIRPERSON GRIFFIS:  Right.19

MR. CHISHOLM:  And during the months20

down during the winter months, by 4 o'clock, between21

12 and maybe 1 o'clock, we have sunlight and after22

that, we're cast into a shadow.23

CHAIRPERSON GRIFFIS:  With the existing24

structure?25
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MR. CHISHOLM:  With the existing1

structure.2

CHAIRPERSON GRIFFIS:  I see.  And your3

point is if you put another one on there --4

MR. CHISHOLM:  The existing light that5

will be left during the summer months would actually6

be lost.  7

CHAIRPERSON GRIFFIS:  Right, because it8

would fall behind those buildings.  I see.  Okay.9

That seems to -- it seems to me, as it's10

stepping behind those buildings, it wouldn't matter11

where it's located on the lot.  Would you agree with12

that?  Do you understand that?13

MR. CHISHOLM:  Yes, I understand.14

CHAIRPERSON GRIFFIS:  So it's actually15

the height that's the impact for that.16

MR. CHISHOLM:  The height is the impact.17

CHAIRPERSON GRIFFIS:  Yes, yes.  Okay. 18

Excellent.19

Anything else?  You had some20

photographs.  Did you want to submit photographs,21

sir?22

MR. CHISHOLM:  These are just23

photographs of my residence and the existing24

building that's there now.25
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CHAIRPERSON GRIFFIS:  Okay.1

MR. CHISHOLM:  My building being a two-2

story building, it's one of the smallest buildings3

in the actual block.  Most of the buildings are4

anywhere from three stories and up.5

CHAIRPERSON GRIFFIS:  When was yours6

built, do you recall?7

MR. CHISHOLM:  It was built in 1939.8

CHAIRPERSON GRIFFIS:  It's interesting9

to see areas like this.  I have to say I think we've10

seen three or four applications in this area.  How11

it got zoned this way is kind of fascinating.  I12

mean it almost is more of like an R-4 District in13

terms of the dimension of the lot.  Some are large,14

but some are quite small.  Very eclectic.  It's a15

difficult area in terms of transition when you look16

at 90-foot height allowable and you have these two-17

story structures that are going to co-exist and how18

we balance those.19

MR. CHISHOLM:  Well, the previous20

structures that were there that were on 11th Street21

were basically three-story structures.22

CHAIRPERSON GRIFFIS:  Row dwellings,23

they were the old townhouses.24

MR. CHISHOLM:  Yes.25
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CHAIRPERSON GRIFFIS:  I remember.  I1

think it might be -- would you want to submit those2

photographs into the record?  Do you want us to look3

at those?4

MR. CHISHOLM:  If you'd like them, I5

have no problem with them going in.6

CHAIRPERSON GRIFFIS:  It's up to you,7

it's your call?8

MR. CHISHOLM:  I'll submit them.9

CHAIRPERSON GRIFFIS:  Do you have10

copies?11

MR. CHISHOLM:  Yes.12

CHAIRPERSON GRIFFIS:  Excellent.  Why13

don't we take those in the record.14

If you wouldn't mind just providing them15

to Ms. Bailey, she'll put an exhibit number on them16

and we can get them all around.17

(Pause.)18

CHAIRPERSON GRIFFIS:  Mr. Chisholm, do19

you mind coming up and giving us a little20

explanation of what we're looking at?  And did the21

Applicant get copies of these?22

MR. SMITH:  No.23

CHAIRPERSON GRIFFIS:  You put in three,24

is that correct?25
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MR. CHISHOLM:  Yes.1

CHAIRPERSON GRIFFIS:  Just describe this2

and then we're going to get copies around.  I'll3

hold this one up first.4

The top portion of that?5

MR. CHISHOLM:  Yes.6

CHAIRPERSON GRIFFIS:  What is that?7

MR. CHISHOLM:  That's the rear lot where8

the eight-story building would be constructed.9

CHAIRPERSON GRIFFIS:  So that's the10

Applicant's lot?11

MR. CHISHOLM:  Yes.  But my residence is12

the two-story brown brick building.13

CHAIRPERSON GRIFFIS:  Is it this one?14

MR. CHISHOLM:  Yes, that's it.15

CHAIRPERSON GRIFFIS:  Oh, okay.  So this16

shot is taken from 11th Street, looking into the17

site back to your property?18

MR. CHISHOLM:  Yes.19

CHAIRPERSON GRIFFIS:  Perfect.  What is20

this one?21

MR. CHISHOLM:  That's basically the rear22

lot on the other side alongside of my building23

looking towards 11th Street.24

CHAIRPERSON GRIFFIS:  Okay, so it's25
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taken from back here, shooting this way?1

MR. CHISHOLM:  Yes.2

CHAIRPERSON GRIFFIS:  Gotcha.  Okay.  3

(Pause.)4

COMMISSIONER JEFFRIES:  What's the5

dimension of your yard, your rear yard?6

MR. CHISHOLM:  The rear yard is 15 by7

27.8

CHAIRPERSON GRIFFIS:  A thousand words. 9

We're going through all a thousand words on these10

pictures.11

Let's get copies of these and pass them12

out and then we'll take a look at these.13

Just for clarification, this open lot14

here is actually the property north?15

MR. CHISHOLM:  Yes.16

CHAIRPERSON GRIFFIS:  So -- okay.  I17

didn't understand that.18

Okay.19

(Pause.)20

Let's walk through that.  The rear of21

the structure, the existing structure, you're taking22

down some of it, is that correct?23

MR. SMITH:  That is correct.24

CHAIRPERSON GRIFFIS:  And so currently25
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the setback of the rear yard, I don't have it in1

front of me is what dimension?2

MR. SMITH:  One moment.  It's 43.5 feet.3

CHAIRPERSON GRIFFIS:  And what you're4

proposing, it would be when you're finished --5

MR. SMITH:  It would be 12 when we're6

finished.7

CHAIRPERSON GRIFFIS:  Okay.  And just8

for clarification, what we're going to do is we're9

getting copies of those pictures around so we can10

put them into the record, actually give them to the11

Applicant so they can adjust or address any of the12

issues that are brought up.13

Let's run through the -- in a brief time14

again, let's take a -- I don't know if we have a15

typical plan.  Maybe -- what's a typical floor?16

MR. SMITH:  A typical floor for the17

addition portion?18

CHAIRPERSON GRIFFIS:  The whole floor.19

MR. SMITH:  Well, that would be --20

that's for an addition.  They want it for the entire21

building.22

CHAIRPERSON GRIFFIS:  I'm more concerned23

with the addition, I'm sorry.24

MR. SMITH:  The addition, okay. 25
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CHAIRPERSON GRIFFIS:  As opposed to that1

that has the full extent of the building.  And the2

full extent of the building ends, it terminates on3

the third level, is that right or is it the fourth?4

MR. SMITH:  It's the third.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. SMITH:  So either the fourth or the7

fifth.8

CHAIRPERSON GRIFFIS:  Now we're talking.9

(Pause.)10

CHAIRPERSON GRIFFIS:  So if we looked at11

the fourth floor, if we looked at that additional --12

you're saying currently there's a 40-foot setback in13

the rear?14

MR. SMITH:  Yes, it's plus or minus 43.515

feet.16

CHAIRPERSON GRIFFIS:  Does the existing17

building align with the existing adjacent building?18

MR. SMITH:  If you look at gridline B19

which is slightly to the left of center on the20

drawing, that -- gridline B aligns with the back of21

the main building, the east face of a main building22

wall, so the L --23

CHAIRPERSON GRIFFIS:  B, really?24

MR. SMITH:  Yes.  So the L is to the25
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right of that.1

CHAIRPERSON GRIFFIS:  Oh, I see.  If you2

look at the site plan on the first page, it3

absolutely shows that.  I see.  I see.  So the site4

plan itself is showing and as it is written, the5

entire core starts at the envelope, the end of the6

envelope at the existing structure?7

MR. SMITH:  That's correct.8

CHAIRPERSON GRIFFIS:  And that's where9

you're setting in your new column line, B?10

MR. SMITH:  Yes.11

CHAIRPERSON GRIFFIS:  And -- okay.  And12

the reasoning for its terminus at X is based on one,13

the dimensional, minimum dimensional requirements14

for two stairs and an elevator and then useable15

space.  Is that correct?16

MR. SMITH:  Well, yes that and providing17

a 12-foot rear yard.18

CHAIRPERSON GRIFFIS:  Well, right.  But19

say we wanted to maximize that rear yard.  I guess20

what I'm trying to assess and get an understanding21

of is the practical difficulty in not increasing22

that beyond 12 feet.23

MR. SMITH:  Is your question could the24

building be made shorter?25
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CHAIRPERSON GRIFFIS:  Yes.1

MR. SMITH:  I think the fifth floor is2

probably a better plan to look at, to address that3

question because since these footprints are4

relatively small --5

CHAIRPERSON GRIFFIS:  And these are6

duplexes, right?7

MR. SMITH:  These are duplexes, thank8

you.  I was getting ready to say that.  So looking9

at the living and dining space where the bathrooms10

are less of an issue, it is perhaps not as telling11

as it is on the fifth floor.  If you look at the12

fifth floor, we have a master bedroom in the front,13

two back-to-back bathrooms which are really very,14

very small.  They meet FHA requirements, but they're15

very, very tiny and we would rather be able to make16

them a little bit more accessible than that.  And we17

have the space to the right or rear, the east of18

that which is a bedroom.19

Now obviously, if the variance request20

relief is granted, the bath cores, all those things21

could slide to the east a little bit more and22

therefore apportion the space to the front bedroom23

and the rear bedroom more uniformly and24

demographically so that each space is actually more25
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useable space.  The master bedroom in the front is1

relatively small by today's standards,2

unfortunately.3

It would also allow us to make the baths4

and the route into it more generous.  They are --5

for FHA, but they're an absolutely minimum for FHA.6

CHAIRPERSON GRIFFIS:  If you were to set7

this back 20 feet which would buy you 16 feet,8

what's the rear yard requirement here, the9

dimension?10

MR. SMITH:  I'm sorry, I don't11

understand your question.12

CHAIRPERSON GRIFFIS:  What's the13

required rear yard dimension?14

MR. SMITH:  Well, the minimum is 12 and15

then 3 inches per 12.16

CHAIRPERSON GRIFFIS:  Right, so what is17

it, 3 times 90 divided by 12?18

MR. SMITH:  Twenty-two feet. 19

CHAIRPERSON GRIFFIS:  All right, 2220

feet.  So you need 10 more feet to make that a21

conforming rear yard.22

MR. SMITH:  Yes.23

CHAIRPERSON GRIFFIS:  So am I incorrect24

in saying that the entire reason that you're here is25
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because HPRB has moved this back 16 more feet than1

you had conceptually proposed and that that would2

remove the lot occupancy and the rear yard3

requirement?4

Mr. Mordfin, do you agree with that?5

(Laughter.)6

I'm totally out of turn putting you on7

the spot.  Do you agree with my statement that based8

on HPRB's request or requirement to set back 16 feet9

more than what was conceptually proposed, so from 2010

feet to 36 feet, that we've now come -- the11

Applicant has come to require relief from the rear12

yard and the lot occupancy?13

MR. MORDFIN:  Yes, my understanding is14

that because HPRB required that the building be15

pushed back and not be above the existing structure16

that that  caused them to build everything to the17

rear.18

CHAIRPERSON GRIFFIS:  Is it a practical19

difficulty in dropping a core closer to the front to20

the building?21

MR. SMITH:  Not from our standpoint22

architecturally, but there was a deep and abiding23

concern from HPRB.24

And in fact, HPRB, as they said in their25
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approval, the conceptual approval said it is our1

understanding that you will be going for lot2

variance request because we were advised -- we3

started out wanting to be closer to the face, to the4

west face, the street face of the building.  They5

pushed us further back.6

CHAIRPERSON GRIFFIS:  So this was a7

conceptual review by the Board?8

MR. SMITH:  Yes, both by staff and9

subsequently by the Board.10

CHAIRPERSON GRIFFIS:  When you presented11

it to the Board did you show them the proposed12

building that's going under construction and then13

the existing building?14

MR. SMITH:  The building to the north at15

1125?16

CHAIRPERSON GRIFFIS:  If I understand17

what's being proposed, you're going to have adjacent18

buildings that go to the property line and the19

sidewalk edge, right?20

So you're going to have 25 feet of run21

which will have this above the two or the couple of22

levels of the existing building is void, it steps23

way back.  But the only way you're ever going to see24

that is if you're across the street and fairly25
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adjacently across the street.  Is that right?1

MR. SMITH:  A case in principle we made2

with Historic Preservation Review Board, yes.3

But essentially what they --4

CHAIRPERSON GRIFFIS:  But in which case5

what the impact comes to be is that the adjacent6

properties, the existing buildings on 10th Street7

are more impacted than the visual impact on 11th8

Street?  That's what I guess I'm not understanding.9

I don't know if you had a chance to talk10

to the HPRB Staff or anything.11

MR. MORDFIN:  No, I did not discuss that12

issue with them.  We go with what they say --13

CHAIRPERSON GRIFFIS:  Sure, sure.14

MR. MORDFIN:  As what their requirements15

are.16

CHAIRPERSON GRIFFIS:  We do also. 17

There's no reason for us to re-analyze those issues,18

except in this case where it just all of a sudden19

it's now becoming clear to me of why we are where we20

are and it's not making sense.21

Okay.  Did we get pictures around, at22

least?23

MR. SMITH:  No.24

CHAIRPERSON GRIFFIS:  Do we have any25
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more for up front?1

MS. BAILEY:  Yes, I left one there.2

CHAIRPERSON GRIFFIS:  Yes, there's one3

there.4

(Pause.)5

Okay.  Maybe you can help me understand6

then on the -- just because you have availed7

yourself as the architect on the adjacent building,8

which you may regret shortly, that's a matter of9

right project wherever it is now.  I mean obviously10

-- well, I don't know.  11

MR. SMITH:  It's permitted and approved12

and about to break ground.13

CHAIRPERSON GRIFFIS:  Excellent.  And so14

therefore it complies, of course, with the lot15

occupancy, roughly based on the existing new16

building which I think is the yellow brick which is17

south of it.  Where does that building on the north18

end?  Does it somewhat align with the adjacent19

existing?20

MR. SMITH:  It somewhat aligns, yes.  I21

don't have an exact dimension on that available on22

the building to the south, but it is --23

CHAIRPERSON GRIFFIS:  If you look at24

A101, for instance, on the north side, is it an25
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existing adjacent building and it's pushed all the1

way back.2

MR. SMITH:  The portion to the top of3

the drawing is accurate because that's based on the4

building to the north, 1125.  The building to the5

south is based on survey information that we6

received, so I would assume that's fairly accurate,7

yes.8

CHAIRPERSON GRIFFIS:  I guess I don't9

understand then, the one to the north, extends10

beyond which you're proposing on this structure.  Is11

that correct?12

MR. SMITH:  Yes, that is correct.13

CHAIRPERSON GRIFFIS:  And that would14

make sense because it's a larger lot so the lot15

occupancy would be accommodated, but just for16

reality siting, we have a building on the north that17

actually extends beyond the proposed Applicant's18

building and then it steps back up a little bit more19

on the existing, but new building.  Fascinating.20

We're getting to the bottom of this. 21

Okay, what else do we need?  Any other questions? 22

Clarifications?23

MR. SMITH:  Mr. Chair, since I have the24

picture in front of me, I also would like to point25
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out one thing too, the picture at the top on the1

first page shows the back of 1123.  You can see the2

little two-story L piece.  This wall of the building3

to the south is the one that we have drawn on the4

site plan.5

CHAIRPERSON GRIFFIS:  Right.6

MR. SMITH:  That's the court yard.  The7

building turns around the court yard to the south of8

that space and goes the full nine stories.  So it's9

a shape like that that is facing due south. 10

Therefore, it has a great impact on light.11

CHAIRPERSON GRIFFIS:  I know everyone12

didn't get that.13

(Laughter.)14

Anyone brave enough to ask him?  The15

point is at the end of the terminus of that16

building, adjacent to the south, is not the full17

extent back of the existing building.  Is that18

correct?19

MR. SMITH:  That is correct.20

CHAIRPERSON GRIFFIS:  And you can see in21

this photograph, if you look at the day projections22

off, then look at the ones to the left again, and23

you see it angles.  So what you're saying is that24

building creates this, what you called before a25
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court area?1

MR. SMITH:  Yes.2

CHAIRPERSON GRIFFIS:  Actually, go to3

the next --4

MR. SMITH:  Yes, you can actually see it5

on the next photograph.  That's the court.  And you6

can see where it extends back to.7

CHAIRPERSON GRIFFIS:  So this is8

shooting from the north side of the block, down that9

alley.10

MR. CHISHOLM:  Yes.11

CHAIRPERSON GRIFFIS:  Okay.  And you see12

how much further back that existing building steps. 13

But yours is before, closer to us in this14

photograph?15

MR. CHISHOLM:  That building, 1111, the16

address is 1111 on that building.  That wall runs17

three quarters of the way along my fence line and18

then basically the 15 feet of the back yard and then19

almost the entire length of the building through an20

adjacent three-story condo that was erected.21

CHAIRPERSON GRIFFIS:  Wow.  Okay.  And22

to be clear on that two-story addition, that's part23

of the existing structure that's coming down. 24

You're removing that area way and completing the lot25
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occupancy at that point.  Is that correct?1

MR. DORMAN:  We're taking down that two-2

story structure.3

CHAIRPERSON GRIFFIS:  And there's no4

longer an area way separating it from the other5

building?6

MR. DORMAN:  Right.7

CHAIRPERSON GRIFFIS:  Are you covering8

up any of those windows on the new on the south, the9

back ones?10

MR. DORMAN:  Yes.  11

CHAIRPERSON GRIFFIS:  Those are property12

line windows, right?13

MR. SMITH:  Yes, and they should be14

dealt with that way.15

(Pause.)16

MEMBER MANN:  The building that exists17

to the south that's already built, after it heads18

due south for a moment then east again, how far east19

does that go in comparison to your proposed building20

and the building that's proposed to the north of21

that?22

Does it go beyond what you are23

proposing?24

MR. SMITH:  I can't answer that question25
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absolutely specifically, but I can give you a1

general estimate.  This photograph here is shot from2

M Street, looking to the south and the back of that3

building essentially would be co-planer with the4

back of the building when it is constructed at 1125. 5

If you say that and then look at the drawing that we6

have provided you previously, you would see that our7

building, the Applicant's building, 1123, would sit8

this way.9

CHAIRPERSON GRIFFIS:  So 1125 and 111110

are essentially terminating about the same distance11

in the rear?12

MR. SMITH:  That is correct.13

CHAIRPERSON GRIFFIS:  At it's most14

extent -- and 1123 is not that deep?15

MR. SMITH:  That is correct.16

CHAIRPERSON GRIFFIS:  A little bit less.17

I see.18

MR. SMITH:  And 1123 also, as we've19

drawn it, steps back on the upper floors which 111120

does not do.21

CHAIRPERSON GRIFFIS:  Gotcha.  Is that a22

Pepco easement back there or just a paper alley?  Do23

you know?24

MR. CHISHOLM:  The pole that's there?25
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CHAIRPERSON GRIFFIS:  Just that alley,1

was it just a paper -- the District never got around2

to paving it?3

MR. CHISHOLM:  That alley was actually4

for the -- and still used -- we still use that for5

trash collection and so forth.  That alley is a foot6

alley that leads to the rear courtyards of the7

buildings that are on M Street.8

CHAIRPERSON GRIFFIS:  Wow.  Be nice to9

get that paved, wouldn't it?  Okay.  What else?  Any10

other questions?11

VICE-CHAIR MILLER:  I was just trying to12

get a better understanding of HPRB's requirement13

that you set back far from the front and I'm14

wondering what the rationale was for that and I'm15

trying to visualize, there's a pre-existing building16

already so what are they setting back further?17

MR. SMITH:  Well, I can represent what I18

believe was their thinking on it.  And what they19

told us.  We met with Staff two or three times prior20

to going for the exception review.  Staff was21

insistent that the building, any new building face22

sit back from the east, excuse me, the west face,23

the 11th Street side of it to disassociate it fully24

from the other buildings, that it was clearly a25
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background object.  They were much less concerned1

about the height because they knew that by right2

nature of an R-5-E zone.3

We made, I think, a strong case for not4

having to set back so far because we knew what it5

would do to our buildable area.  We did not win that6

case with the Board.  They insisted that it go back7

to what in their mind was a clear break in the8

building which is the junction between the existing9

main building and the L.  We tried to --10

CHAIRPERSON GRIFFIS:  I think it's very11

clear in the photograph that you sent in. 12

Basically, you're saying that HPRB told you don't13

touch the front portion of this, build anything you14

want behind it.15

MR. SMITH:  Yes, they just said don't go16

any further to the west on that, to the right.17

CHAIRPERSON GRIFFIS:  Good enough, any18

other questions?19

MEMBER MANN:  I just had one question20

because I was confused about when we were discussing21

the alley.  It looks like the alley that we're22

talking about is an alley that runs east-west from23

the middle of 1123 towards 10th Street.  Is that24

correct?25
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MR. CHISHOLM:  Yes, the alley runs from1

10th Street right back to the fence line or the2

property line of 1123.3

MEMBER MANN:  Okay.4

MR. CHISHOLM:  That alley is a sewer5

alley, so that was carrying --6

CHAIRPERSON GRIFFIS:  Then it goes to M7

Street, doesn't it?8

MR. CHISHOLM:  No.  9

MR. SMITH:  It's a blind alley.10

MEMBER MANN:  So there's no north-south11

alley?  That alley just dead ends into the12

Applicant's property?13

MR. SMITH:  That's correct.14

MEMBER MANN:  Okay.  So there's no --15

well, that's irrelevant what you plan on doing with16

the L, whether or not you provide -- planning access17

to it.18

MR. SMITH:  Right, but the alley is19

closed on the 10th Street side.  It's also a six-20

foot wide alley as Mr. Chisholm said, so it's not21

vehicular or anything.22

MEMBER MANN:  And there's no access from23

10th Street to that alley you say?24

MR. CHISHOLM:  There is a secured gate25
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there in back.1

MR. SMITH:  There's a gate, that's true,2

yes.  Mr. Chisholm is right, but it's not an open3

alley.4

MEMBER MANN:  Okay.5

CHAIRPERSON GRIFFIS:  Anything else? 6

Excellent. 7

Well, I'll give the Applicant an8

opportunity to cross examine Mr. Chisholm.  He has9

the testimony in evidence.  I think we fleshed10

everything out.  Were there any questions at all?11

MR. SMITH:  I guess the only question I12

have was about the quality of light in the back. 13

You said that you had light.  Were you able to tell14

is it direct or indirect light?15

MR. CHISHOLM:  That was direct light.16

MR. SMITH:  Was direct light?17

MR. CHISHOLM:  Yes.18

CHAIRPERSON GRIFFIS:  Okay.  Excellent. 19

Thank you very much, Mr. Chisholm.  I do appreciate20

your patience in coming down and putting this21

together.  This is very helpful and useful22

information, actually, to help us grasp what is23

being proposed.24

Let me turn to the Applicant then for25
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any closing remarks that you might have on the1

application at this time?2

MR. SMITH:  Okay, thank you.  I guess to3

reiterate, I think that this project, with all due4

respect, does meet the test for the exceptional5

circumstances that we've gone through.  The only one6

that I think may be in question is one that's come7

up, via Mr. Chisholm, which is about the possible8

impact of this building on light which I'd like to9

address in a second.10

I think it's important to remember that11

this is an R-5-E zone.  This building could be built12

by right up to 90 feet with approval by HPRB.  There13

are other buildings in this area, we've talked about14

1111.  If you look at these photographs, there are15

buildings to the west which are going to block the16

sun, the late afternoon sun.  That's true if you17

look through any one of these photographs.  It is,18

in fact, a built up area and I realize that that is19

not necessarily something that everybody wants to20

have, but it is what the zoning does allow and I21

think that 1111 is really the culprit here.  I do22

not think it is this building.  So I don't think23

that our request for a variance should be penalized24

because of 1111 because I do think we do meet the25
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tests for that.1

And I think the last thing is that part2

of the reason that we were here which Ms. Miller and3

Mr. Griffis, you, I think put a fine point on is4

because of Historic Preservation Review Board's5

requirement and their tacit acknowledgement that we6

needed to go get a variance based on where they were7

pushing us back to.  And that's why we're here. 8

It's very possible that we would never have been9

here if the buildable volume that we could have done10

further to the west for the street face that was by11

right and required no variance, that's easier in a12

way.  That's where we started at.  That's not where13

we ended up with them and they said we're going to14

put you here.  I'm paraphrasing them obviously and15

we suggest that you get -- that you apply for relief16

on this.  And so unfortunately that's where we're17

at. 18

I think the last thing is that the lot,19

Mr. Chisholm's lot is slightly to the south of 1123,20

that 1123's lot is slightly to the northwest of his21

and so given the fact that you have a lot of already22

tall buildings, not just 1111, not just 1125, but23

all of the buildings along the west side of 11th24

Street, as well as the buildings to the east side of25
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10th Street, which you can see as well, some of the1

photographs, this site has already been impacted to2

the maximum amount that's going to be by the built3

up area around the lot that we're talking about that4

the Applicant is here about.5

So again, I would ask you to not6

penalize the Applicant because of that.  And I think7

that that is all that I have to say.  Thank you.8

CHAIRPERSON GRIFFIS:  Thank you very9

much.  10

Go ahead, did you have a question?11

VICE-CHAIR MILLER:  Well, I don't know12

exactly how to phrase this, but HPRB made the13

decision they did almost, it sounds like, assuming14

you have to go get a variance and you don't just15

necessarily get a variance and so I guess my16

question is if you were not to get the variance, do17

you know whether the door is open for HPRB to18

revisit the design?19

CHAIRPERSON GRIFFIS:  I don't think they20

can answer that.21

One of the things that I think I find22

from the experience of HPRB that we've had, first of23

all, we don't often fall in conflict with the Board24

and they look at different things and I think do25
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that very well.  I know we have had, HPRB orders1

that are sent to us acknowledging that the zoning2

relief is required and in fact, they have a3

boilerplate and I was just looking at it on this one4

which isn't included.  But they have a boilerplate5

paragraph that indicates that their decision in no6

way is a reflection of an endorsement or analysis of7

the zoning relief that would be required.8

And in most cases, the majority of9

cases, things run smoothly.  It's ones that are10

somewhat like this and I can recall another one11

close to the Convention Center where we had the same12

type of difficulty that the relief sought was13

created by the preservation to massing and change of14

massing where an actual matter of right project15

could have been done.  That, I think, is where, as I16

say not very often, but come in a bit of a conflict. 17

And I'm a little concerned on this one.18

But ask the Applicant whether HPRB or19

speculate on whether the Board would look at them20

favorably or not, if they went back, I don't think21

is appropriate for them to answer on the record. 22

And we can make our own speculations, but I think we23

ought to leave it at that.24

Anything else, other clarifications?  If25
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not, I'd like to do this.  I'd like to set this for1

a special public meeting on the 21st.  I'd like to2

ask the Applicant if they could by a week's time,3

Wednesday, at 3 o'clock have submitted in with Mr.4

Chisholm's coordination, just a good site plan that5

shows several things.  One is going to locate Mr.6

Chisholm's property and plan.  Two, it's going to7

locate the extent of the existing building to the8

south with that courtyard, so the last area there. 9

And three, is going to be your estimation of where10

the proposed new building on the north is going to11

be.  So it's basically just a filling out a little12

bit larger of the site plan that you already have13

created.14

Anything else that anyone things is15

needed?16

Yes? 17

(Question asked off-mic.)18

 Excellent point.  You indicated that19

you done some other light studies on the ones to the20

north?  Mr. Jeffries asked an excellent question of21

should we have studies generated for this particular22

application.  I think the evidence that we have in23

terms of the orientation and the photographs are24

sufficient.  However, we will keep the record open25
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for you to supply us with the other studies in a1

manner -- what I don't want to do is burden a ton of2

information that may not be relevant to what we need3

to look at which just takes up so much time, Mr.4

Chisholm's and ours in terms of just dissecting what5

we can use and not use.  However, I'm not requiring6

that to be put in the record, but the record is open7

for that if you have a very concise way to package8

that.9

Most of these are pretty clear.10

MEMBER MANN:  Mr. Chairman?11

CHAIRPERSON GRIFFIS:  Yes.  12

MEMBER MANN:  On the site plan that you13

requested, did you ask for some indication of where14

the Chisholm property and building was?15

CHAIRPERSON GRIFFIS:  Yes, 1111, 1125,16

1123 and the Chisholm property on 10th Street.17

MEMBER MANN:  And can we also have the18

footprint of the Chisholm building in addition to19

the property?20

CHAIRPERSON GRIFFIS:  Right, the site21

plan to 10th Street and their building.22

MEMBER MANN:  Okay.23

CHAIRPERSON GRIFFIS:  That's an24

excellent point.  If that's difficult to find, I25
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know Office of Planning has an excellent GIS that1

shows the building footprints that they can provide2

that, actually they can show you how to get on the3

internet.4

Maybe the Office of Zoning can show you5

that if you don't already know, how we get the6

footprint on it.  But yes, so that shouldn't be7

difficult to ascertain.8

Okay, anything else?  Good.9

Mr. Chisholm, everything clear?  We're10

going to decide this in two weeks.  We have kept the11

record open for just several things from the12

Applicant.  The Applicant is required to serve those13

on you also, so you will be delivered those.  You14

should, before you leave, let them know how you want15

to be served, you know, should be faxed or delivered16

by hand and where?  That should be to Mr. Chisholm17

and in the record by Wednesday next at 3 o'clock and18

then we would call this for a special public meeting19

on the date I said.  20

MR. SMITH:  So, Mr. Chair, the21

information is due Wednesday, the 15th correct?22

CHAIRPERSON GRIFFIS:  Correct.23

MR. SMITH:  Is that by close of24

business?25
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CHAIRPERSON GRIFFIS:  Three o'clock.1

MR. SMITH:  Three o'clock.2

CHAIRPERSON GRIFFIS:  Good reminder. 3

You'll also send one over to the ANC as they are a4

party in the case.5

Excellent.  Any other questions,6

clarifications, in terms of procedure or7

submissions, Mr. Chisholm?8

MR. CHISHOLM:  Would you need me to9

return for that public hearing?10

CHAIRPERSON GRIFFIS:  Absolutely not. 11

You're welcome to return.  At that point we would12

not have any additional testimony or evidence.  It13

will be the point at which the Board makes its14

decision though.  So you're welcome to be here, but15

it would be just watching us and listening to us16

deliberate and make a decision.  You will be17

notified or you can call in after, if you're not18

able to be here.  We may have our broadcast up by19

then, who knows, so you could actually just watch20

it.  But in any case, that's what it is.  You're not21

required, but certainly welcome to be here.22

MR. CHISHOLM:  Thank you.23

CHAIRPERSON GRIFFIS:  Thank you.  Any24

other questions, procedures, calendars, questions,25
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for the Applicant?  Everyone clear then?  Very good,1

thank you all very much.  If you're not clear, of2

course, the Office of Zoning will be very, very3

responsive in answering procedural questions.4

Ms. Bailey, is there anything else for5

the Board?6

MS. BAILEY:  No, Mr. Chairman.7

CHAIRPERSON GRIFFIS:  Excellent.  If8

there's nothing further before the Board, then let's9

adjourn the afternoon session.  Thank you all very10

much.  Have a pleasant afternoon.11

(Whereupon, at 3:48 p.m., the hearing12

was concluded.)13


